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Editorial

The Community Court of Justice acquires
an instrument of communication

he ereation of ihe Fannomie Commanty of West Alnvan States (ECOWAS) by 1he

Treaty of 28 May 1975, evised by the Treasy of 24 July 1993, reproscits an

opportunity for all the leaders in our sub-region W promolc co-operation and
integration, in the hope of putting in place & West Afncan economic union that is focused on:
raizing the standard of Living of ils peoples. maintaining and enhancing cconomuc stabihty,
fostering relarions hetweaen Mamber Sratez, and contnbuting tothe prograss and develnpment
afthe African continent.

These objectives, a3 sot out in Article 3 of the Revised “I'reaty, do call for the ercation of
Communily inslilolions
invested with the appropriate
powers for addressing the
current wwd fumre politcal,
CETTITTTTIGEE 1) TSR | FTY
challenges which go along with
the process of integration.

In this genca therefore, Article 6
of the sand Trsuty hats out the
ECO'WAS lostnuios, aml
positions 1he Coor at momber
five, after the Authonmty of
Heads of State and

v Covernment, the Council of

MWMaimislers, Lthe ['l.l-rrhrnu.tlli:.'
“ Parlizunent, mxl the Ecomoms:
! ame) Social Coundil,

Such positioming of the Cour
within the hiecrarchy of
EOOWAS Tnstitunicns does mod
ity i aoy way Do Dooe il
the sigmificance of the role o
has been called wpon to play m
Mhe Inlegrlion cess,

| Indeed, as the principal logal
i T af the 'r'nrnr:lluult:r. thie

Gt Bt M Yl ) anaany- Rl 2005




mandate of the Courl i o ensure the observance
of law and of the principles of equity.in the
interpracation and spplicasion of the provisions of

the Revised Treary, and the derived texts.

The Court equally haz the jursdiction w0 settle
disputes within ils seope of competence, ds may
be refermed o it by Member Stales, Insttutions,
individuals and corporate bodies which are party
10 A Case.

Tlenes, the mondsle scsigned the Courd makes 1
necessary for the Community cilizens  and
stakeholders to begome well aequaintad wath this
legal organ.,

Conscious of the urpent need fo ensure that it is
kamrwir by the general public, and to disseminate
seneral information on its activilies on a daily
basis, and on what it intends to achieve n the
roasd i sl steort term, the Court puc in plocs o
genern| communicaiion strategy which consists of
the orpanisation of scnsitisation missions in ll
Member Sy, holding of conforences nnd
international seminars. the posting of its decisions
and activities on the Tnternet, and the publicason
ol a Cours oulletin.

This bulletin, whichis considercd as an easily
accossibie wol of communivaion, aims al puiling
intn the hunids of the ceneral public, wseful
information on the Court, T alse provides an
uppormunity for the Cowl W bring te the
lmowdedpe of hoth individuals and corporate
hodies within the Community zone, texts relating
to the oreanisational stucwuy and fimelicning
mechanism of the Conrl. as well as the procodure
applicakle befuore it, so as to emable them scck
redress whenever their righes ane visdated.

This is a first experience, il 1s true, and as s.u:la,
improvements upon the content uf this bullcus, 1

Vel T Jamany- MR 2

mean your bulletin, will call [or contributions
from all of you, the stakcholders. Criticisns,
recommendations sl suggesiions from vou will
be vour most precious comivhuliom lowarcs
ensuring that the pubhcation of this bulletin
becomes a continuous and POrmanent s pe-risnc
The (yimeon column of this bulletin caters for
your reflections om any issue that micresis lhe
Communify.

| herchy cxpress iny gratmde to the Honourable
Fudgea and the catire Salf of the Court for thedr

contributions, which have resulted in the
production of the first issue ol this bulletn.

I also wish to express my special pratifude o the
Seaff ofthe Communication Division, the editorial
commitee and the cdiloral advizor: committes
of the hulletin. Their untiring eilorts contribuated
1o the publication ol this issuc.

Finally, T do numse the hope and aspiration thit this
issue will arouse the curiosily and interest of our
cadeis amd morcover contribuls to the
sensitisasion of the general public on activities of
the ftli-la'_;{:l'im.

ngmblnlmﬁma\minnuh{allé-hlmgu
President, Community Cuurl of Jusilce,

Chevalier de 'Ovdre Nationol dr Mali
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Points to remember on the Community
Court of Justice, ECOWAS o wcc.concesuonnoomon

. L
. M e T T

i

T z.r:rm.hm';'s af the Court

Creation

The Crommuniry Coort of Testive way created
parsuant Lo the provisions of Articles 6 and 15 of
the Revised Treaty ofthe Economic Commmity
ul ' West African States (ECOWAS).

Ie ormamizational framework, [enctioning
mechanism. pawers, and procedure applicable

before it are set o in Progocnl AP/ T2 of A
Julﬁy %Y1, Supplemenisry Protocol
AP L0105 of 19 lanvary 2005,

Snpplernaniary Podoral A/SPIAGDE of 14
June 2006, Regulation of 3 June 2002, and
supplementary Regulatiom C/REG.2S of
B3 Junie 200G,

Composition

The Court is composed of sevend 71 independant
Judges who are persons of ki :nma!::lgem:mr

praiiial Try Uic Autboriey 0 Hualds of Slale ol
E.ﬂ-‘ummcnl:, from nationals of Member Statee,
for a four-year term of office, upon
revormmendation of the Community Ju

ol

Mandate

The mandate of the Court is o ensure the
observance oflaw and ofthe principles of cquity
and in (he interpretation and application of the
provistioms of the Rovised Treat and all ol
subsidiary legal instruments adopled by
Community,

Tedted i 1 Vi T sy - AiEnoh Z008




Jurisdiction
Advisory Jurisdiction

L he Court aives legal advisory opinion Gn any
maiter that requires interpretation of  the
L DImImHniy texls.

Cernnfercitorne s Joriveictiom

= The Cowml =xsimines aves of Balore by
Member States o honour their obhigations
under the Commitnily law;

. The Court has competence o adjudicaie on
any dispute relating to the interpretabion
s applivstioog e las of the Commmnunily;
The Court adiudicates in disputes between
Institutions of the Comupaunity and their
olMicials:

- The Court has power to handle cases
dealing with hability for or against the
Lormmirly;

5 The Coun hay jurisdiction to determing
cascs of violatton of human rights that
aectr inany Mamber Sate;

- The Court adjudees and makes
declaratons on the legality of Reoulations,
Dhrectives, Decisions, and other subsidiary
fegalmstruments adopted by ECUWAS,

Competence in maiters of arbitration

Pending the eectablishment of an Arhitrubion
Tnbonal. provedad tor undze Article 16 of the
Revised Treary, the Court has competence to acl as
Arbitrator.

by o SR PR i N oy Pt L el Bl L
FE M BT R AILERRE NN U LA Y @ RT3 I T AL R

Acceens i ihae Court i T Lo 1he= ﬂ111|1u'in5_::

- All Member States and the Comimission,
for acticns brought tor failure by Member
States to falfil theiroblizations;

2 Iviember Statss, the Councii of Minizien
grwd the Commmisaen, for the detcrmination
of the legality of an action in relation to any
Comyimasily Xy

- Individuals and corporate bodies, for any

Lot Boilsi Mo 1 Wl 1 Jdeouany - darch 210

act of the Community which violates the

rights of such mdividuals or corporace
bohics,

5 Slallulany of the BCOWAS Lisslitutnons,
Perspnt whe wre vietims of humon rights
vialafiom ocourming inany Member State:

- Matiomal courts or partics (o a casc, when
such national courts or partics roquaost that
the TCOWAS Court intcrpreis. on
prefiminary prounds, the meaning of any
lepal insmumem of The Comminmin:

- The Auvibority of Tlcads of Stete and
Crovemment, when bamging vases before
the Court on isswes olher thun those ciled
above.

How to access the Court

Cascs arc filed before the Court through wrillen
applicanoss addressed o the registre.  Such
applivatses  most ndicate  the name of  the
applicart, the party ngainst whom the procoedings
are being mstinited, 3 brief statement of the ot
of tho case. and the orders beinp sought by the
plamiff,

Applicable law

The Cowrt apphes the Treaty, the Conventions,
Froocols and Kegulations wiopted by the
Lo marmily amnd i F,tu.nrﬂ riticiplos wl law i
gal oul o Adticle 38 of the Sfande of the
Internannnal [Coers of lisnce

In the area of human righes protoction, the Court
equally applics, fnzer alia, International
instruments relating w0 human rnghts and ranficd
by thic State or Steies party W ihe case,

Degevsions o the Canrel are not subject 1o sppeal;
gxeepl in cases of application for revision by the
Court; decisions of the Court may alsocome under
ubjoctions from thied parties. Decisions of the
Court are binding and esch Member State shall
nmlicate the competent waiomal auborimy
responsible fior the enforcement of decisions uf
thi Ot







What is new?

it is true that rendering justice is o
function which ohways comes
under crificisms be they founded
or unfounded for, in most cases,
each person coming before the
Court to legitimately seck justice,
gither has a pariial perception of
the truth or would want to see his
own version of “the truth”
emerging as the triumphant one,
which may not necessarlly be the
ohjective truth of the rule of low.
It is, precisely, such rule of the
low which must always constitute
the pointer being followed by the
Courd, and it is the Court's
adherence to such rule which
justifies its fundamental role of
exercising the powers of control
ever the Community law in the
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Activities ol the Court
Juilicial Activity

Remarkable progress in the judicial

activity of the Court

B TONY ANMENE-MEIDOH

The Court in session.

Justive is e ucpve vonte of e Coraan uimd pluys a

fundamcneal rode m the ndicizl foechiome of the
Lo, tieans of he thiee Depitment= o theCourl aond the
i |'.1r|'mﬂl=.|-ri gt 12 the Hesd off the Thepartmenr. Prstocal
ATETUL Supplementary Protocel ASPLUIAE, (he
Rules of Procalure ol fhe Courd und RLEGULATHON
C/REG2NADA prescribe the [umctions of tke Chicf
DCEIRDEr AN Mol y Leparimesnd

' I Uhe Beplsirs Department of the Commumity Court of

The key fimetion of the Chicl Regiatrar and the Resisire

cpaciment 15 to provido services Forthe officient di sehacp:
of the. yadicial fiuncooss of the Members of the Cowr 5i
II.I.'\..::IJI..lL""I? .'L'i:'lll'r'lrlg_ ]_"]'t!_l{,'[‘bﬂﬂg Z[’.;m&_"_uljl:ug u.]:l: S.I:n'_ng
ol spplications, plesding: v ?'lrli':'ﬂ deCEments
Melged I the 'FEEEIRII':F paches. ~ The Depariment 1s
e pomsthle for p I qii:f'im imanutes of procidings: wnd
fior khpmfﬁr pustody of osserdial registers and adicial
fedovds sl e Camml  Plic Dhogren lameut es o nopnansalslic
lur the publwsions of the Cowrl.  The Chiof
Repistrars ogialars e regumed b albemd all Court sittiegs
atnd b awsiat the Canur, the Presidoo aned Rudges o the
dischange of them official functions.

The activitica of ile Rensn Dreparimend ome directly
selabel fo the judiclal fnctions of e Coufl. The

AN 45 Wes very busy peconse 1be T_U.:II.IIl_I:i W
actively enpgesd in the performance of 5 judical
fime firms i les bwen a repoerkegtle increuse in the
eraps ol judiceal activities tollowing e adoptea of
Supplonsaitiry. Tomoeol ASNLOLDS in Jemoasy 2005,
B ﬁTt‘u Emuary 2001 and Decomber 2006 oaly th ces
oy lodpsl Iedisre dhe Coure This wies msime dus tothe
(act that vmder Protocol AP 17279 orly Membel Siates had
direct sccessin e Courl, Indvdadwals ansd corponate bodics

d re bave drect anceaz fe the Crar diides e sl
Frowenl. Tnthe very Grstcise fhal wis lodped befors this
'-gll-:'l i S0 QLAJIIE AFDLABL %Ya. FEDERLAT
REPUBTIC OF NIGERLAthe Court hebkd thatan imdividaz]

ihid rwa fgve docol soeess o de Coaet wisbor Pruceciol

APLTO] and therzfore struck cut the cazz on e grnamd
Aol wag n ||,11|1|_|u:||:L|I.

Followme corverled effort misde by the Coom the
Supplementany Protocol was adopted in 2005, [tamended
the 1991 Pastocol of the Coun and cxpasdad the
Jurizdictivn wltbe Court. lalso mranicd direct access woibic
LCourt to mdivideals and comomate bodics in respet of
certain emmcsotaction. [t also gave the Coun puwer toact
&2 Arbatrator pondieg the catablishiee of the Arbifrution
Trbunad provided fior ander Amick: 16 ol the Roviscd
Treaty. Thie mranting nfdirset aczesz b irdivuloals by the
supplemcncany Profocol has Bad a positive impect on the
jelicial meaiviiies b Coan,

STATUS OF APPLECATIONS LODCED IN THE
COIRT

Lasllewing the udoptzon of the Supplameniane Protacal. &
wate werne lodged in 2085 and 21 new cescs wierz Indgad in
2008, Twebve{12)  now ceses were lodged in 2007 s 50
T e (30 e have Do hedpsl m 2008, Sisee the
'ir-:'n:'-prmn o thiz Comrt. A taeal af farpeaive (6% sceg have
boen lodged before the Cowt. Thee Conrt hias Tl i disl of
one hamded and tweney { TN Coarn sessions since ils
inception. Some of the marers have e lewed el
conciubed o shinck ol while sibans amwe parl el or
pending, Fowrroen {13 judgreats bave beea dedivensd in
v i Hreenm e citses;

i

TR TR Y
AL B VAT

OLANDE AFOLARBI
Vi

FEDERAL REPUBLIC OF HIGGERTA
Indyrrent delivered mn 77 Al HHH

2 FOWECCT ATT A4
I:TH[E[';:FR.-'-LHK LIECOOR
MK H..';;I'_'H.-'ll.'l LALEYE
Juidgrseatdeliverad om 27" hay, 2004

3 RONCCLATT NS
hfﬁﬁ{ngTNHﬂl.TIATH]-ITT'HH ATIR

: E..‘{E:".'.'[.ITH'E FECRETARY (BECONWAS]

VR HARLHA WARK AN

CMELULES GOCGOULA

.Tul"lt'_'lrll.'rll il o Jth .-\]'.Iri,l, EL s

Lk fod s

4, ECWEOT AT HLANE
L EXECUTIVE SECRL TARY (LCOWAS)
¥

RADC T i Tainaasl Bl ku
1 AR b Las

1
EriFLir. i FhEd

Fudgmens delivered on 24" Kay, Ho6

L TR
LY BN NadEs

¥ COWATONAPP UL

Goent Eafiealry ing, 1 W, 1 a0 e uaecil 2008
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Activities of the Court
Juilicial Aciiyity

KMES TOREIMBOTTIATA Y EMADE
¥

1. EXFCUTIVE 3ECRETARY (ECOWAS)
; 1‘:: CHARUMA WARK AR

i JULES (A

I

-\.I-\j '\-|1 deliversd on 10 Oiodetwer, IS

POV OCTAFPNE S
H(BN.U&EJERKT LHA R WE

FEDERAL KEMUHT H'_.J;I'F MTGRERIA
Judgment delivered oo 7 Chlober, 2003

ECW O LA S
l_l_b}..;l_'k"é_."-l-l 1Y FARLLAMENT BLUWAS

COUNCIL OF MINISTER OF ECOWAS
CXECUTIVE SLCRETARY COOWAS

Jubomens delisered om 4" October, 2003

ETCWACT A PPN G

l.'lHIF]-:.!iL!-’-_i'ﬁI'ﬂH LEQR

MR RACIIADLATEYE

L11E BEFURLIC OF BENTH
Fidgrrent e’ wered on 27 Wnseniher, 20607

LW FA TSNS
IROF fT"'-'] MOSERESSIEN

HFFUET.JLU‘I‘ lH][ i_'h
IINIVERSITY O i|.|'. pIRTA ~
Fadginent doliversd on 29 Chilobes, 2007

ECWACCEAFE
ALH .-% LAMMANT TITXANI

1. FEDERAT. REFPUBLLIC 0 MLIGLEELA
1 ATTORMEY GEMERAL (U MATLT
3. A'LflnLi}_;ﬂLﬁ‘f QERERAL OF REMIOLIC
4. AT IU}L"-!LY GINBRAL UF LALUS
3L

1 g’T{}R‘-.'F‘r’ GEMERAL OF OGTM

TATT.

Fudlnent deliverad on 28% Jume, 20407
FCWNTTEA PP G :
EXECH I'Tl;'rsL SECEE TARY (FCINVAS)

MRS, TOE UMED TITADL- O LA -
Judgrmsnt deliversd on 167 Movemher, 200,

BT A0 I AP AN 06
NITTISSALEOKEITA

Va
THE BLPTURLIC OF MALL
Judgrment delnrered an 2277 Munch, 2007
B WAL T A PR
MHES, ALICE T, CHUEWUDOLLUE & 7
OTHERS

Wi

REPUBLI O SEMEGAL
Judgment delivensd on 227 Movendio, 2007
b WO R APPNGT

ATARCECAT BV TS TMEN T LIMITET
¥

1. EXECLTEVE SFOCRETARY OF
s ]I;l:f"g“-le{L['LJlLl (¥ MTCaRRL:

& NG O ek
5. ADDAX _LllL.ﬂ._hI.:lu‘ugNh"FH[&L];}

3. "!- LARKLMES | MW 7L FUNEATY LIRS,

gse sck ot on . Febsuery, 2003

}:lur {40 rrl] e Imn: heen ;Efrr'attl andd adioamed
ur pudgnent. They 2c a5 tollows;

L« CCW O EATRAST
DA FE DEERADA,

COTHCTL OF MIKISTLRS, FODWAE]
.!.' li]"-'h"r{ll“-..l.""'t' PARLTAMENT.

TE COAMISSI0M, (L00WAS)

B WA A PR 000G =r2Ey
ERFPHAY L IALBLA K 13 U

ar

| FEDFRALREPUBLICOE NIGERIA
) ATTORMEY 'a‘f'nr THE
. T of el

" PNSPRCTOR GENERAL OF POTICE

Lk

T ERRIMAL MaNtL

l]lﬂIl.Ff :I'_.'FI-T T LYFTHIE GiAasiala
= L Y R
|5 LR AT
g‘ﬂ{mﬁ% KAMEL wans TRADING

1. The EFPI'!'HTTI:"II"H-"';II A WE
LALTL TR AHMEDNTELAN ‘lﬁﬁkﬁ

Twehve { | 2} other matters ure curend 't'{n_zlhimg thl."‘-r H':c

wnmik, Homke of dhen acc pant , winile pdheds are sl an
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ELN 'l'_ EAPTT, - EG "i'lu.-L"L-J o e i wEre
comgnldatod anto ong da

: :’“”‘ T AP I0E 1
B A G i oan st 1ne peading

matterzan ag fnl i

1. FOWCCEAFFAZ0
QUDUS EBBFII.AH ANFOLAMI

COMMUMTTY PARLIAMUMTECOWAS
DIRECTOR D1 AT IKTSTRATION &
FIMANUE,

COMMUNLTY BART TAMFNT FUTYRAS

LCWC AT 00
PIVAHAR A K NIAMOK ITEME

W3
CORMUBITY FARLIANEN|
DIRFECTOR OF ADMDTETRATION &
I'INARLE
COMMUNITY PARLIAMENT, ECOAYAS

B

¥ B4 I ARPANL AT
DR EMMANUEL AK PO
LR MORENTEE AKP)
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Activities of the Court
Jutjcial Aviiyiy

1 G77  SOUTH &OUTIL HEALIH
CARLE DELIVERY
PROGILAMME.
2. TITF REFUBLIC OF SIEREA L BUNE

| T R L L e e ,
MEESTOEITNBOTIIAT -OYERMATIF
W5
DD CILOF MIKTSTERS, ECOAYAS
2 BXELRCUTIVE sECRETARY, LUOWAS
3. ADMINISTRATION AND FINANCE
CONMIRSEI0M
4 ME. HARDKAWARKANI
[l“'H CIFESSIONALSLAFF RFFRESLNTAL 1%,
EXCCUTIVE SECRETARIAT)
SRR, MILESCORGOLNA
(PROIFESSIHTMNATI STAFF
REPRESENTAITVL, EXDCUTTIVE
SECRETARIATY

LW OO APPIORT

TRAME HATIIATOU M AKT KR ACH?
¥

THE RFPLBLE OF NIGER

ECRCC I ATEDSNT
LISASINTERS ATIONALNIG
WE
LTHEAMAASRS AR OF MALL
2 EMBASSY OF REPUBLEC OF MALI
§. THE REFL LI bA

ECW/CCT APP 1007
FEMIFAL ARA
Y3
THE REPUBLIC OF RENIN 4 12 0RS

LW G APPY L0
MITIA SATTY K AN
VE
THE REFUBLIC OF THE GAMBIA

ECWCCK AP 12907
THE MREGISTERED TRIISTEE OF SCWCTCR
ECOMOMIC RIGHTS & ACCOUNTABILITY
PROTECT

Wi
. THEFEDERALREFPFLIRLIC GFNIGERTA
2. UNIVERSAL BASIC EDUCATICN
ELPECC TR 0D WIS S UM (UIBEL. )

ECW O A PP | N
STARCREATINVESTMENT LIMITED
¥

|. THE PRESIREMT OF THE COMMISSI0 N OF
RCOWAS
2, THE FEDERALREMUBLIC OF MGERIA

11 ECWICCTAPPAZAR
HLH..MEE]J[EL\LIJL\HH NDEL LKL
L

I EXECUTIVE DIRECTOR. RECTAS

2. CHIEFADMIN OFTICER.RECTAS

1 ARLISTANT (CHIEF ADMIM OFFICFR
RECTAS

4. GOVERNING COTINCTL., RECTAS

12 FOWICCEAPTHR08
I‘vﬂt.ﬁ]’:[ﬂéﬁ' ORERKE
W

FLPL LI O BENIN

EXTERMNAL CUURT SESSIONES

Article 20 (2§ of Protocol ACP177Y1 provides that whene
circamstances or tecis of acase 50 demand, the Court may
deeide to sit inthe tervitery of ansther member stete. that is,
cuafside the st of Court, Tn ander o being justice closer i
ke pooph:, the Cour has Tn e cxesgise af the powcs
vested in it by the shove provigion, sal sutside itz seat. In
SHGSMNYY P Lo segsbgns veers el i Bamzko, Balin
respect of =ull FOW/CCIATTOS 06 MOUSSA LEO
KLITA VOITIE R EPUBLIC OF MALL The Court has also
zzhodubed 3 ses5inn m Miamcy, kiger Kepuhhc on 5 Al
2008 i respect of swit Ko, BOWACCIRAPRADSNT DAME
HADUATUAT AANT KORAQU V. THE REPIIBLIC (OF
MIGER,

CIALLENGES

e Regisicy Department bas some challenges ihal we hope
1o resedve moibe course of the vear A balilT beas o oe
appunsead iv sk chaaps of ibe 2o vive ol vt pumcssce.
W trust thet with the recent weguisition of an offce aonex,
that space wil now be created m the meon ofhee complex
for the cstahlishmont of an open Remsiry. The Rocorders
have for soveral vears boon camyvine out teir functions
withoak apprspriate reconding and trenscribing aquiprnsnt.
A nn inteving roowsare, the B ocording aquipoeent procured
uwndder the Ford Fowedation Projoct will soon be installed
The delay in the translation of enun processes due o the
il Lags of Transdators e & eriticsl challznge that has to e
avwercime, Trovizion has Been mads i ﬂ'lf-%[ﬂ.'lﬁ'lﬂ.hi_ﬂ;cl for
the computesizanon of the Regismy. Compuierization wAill

r\.,,v;nln-\.._l ¥ |1rl{ﬂ.'| o B Fuies e A L o 1 (e ﬁ.-.rm-l tizml

It Resiste Diepartinest wishes 1o congrandate the
Iarnmrahle President. e Forean ol the Tiliiorial Thoanl
o e paehlics Ficas of Thae Poewesledier, Since e adivilies
ol thie Begistry are directly relisted 1ot judsci] Dumetons
ol the Court he Doeparbment musl be alive ool
reapenwahilities,  Ir arder o impee iy services, 1he
HEHi'\ill'r T:'qﬂ.'luhml will 1ake TSRy L sIrss ]
strengiien s capacily W provike ellicent sepvices for the
Judicel fimetionz afthe Members of the Com,




Other Activities

[
The Court deepens its external relations

BY MLFSTAKLS! KILUNBE & KDUCHARNDU EDFF

ollowing the election of its new Burean on
29 January 2007, the Commumity Court of

Justice reccived cminent  persanalities,
who vame o capiess their congratulations to the
ncw leadership.

The first of such ¥1Ps to pay a visit to the Court
was the Ambassador of the Republic of Mali
accredited to ECOWAS and the Federal Bepublic
of Migeria, His Excelleney Bowhakar Karamako
Coulibaly.

Then wn 2, 9, 15 and 22 Tebruary, the Precident
reccived in sdccession, delegations [fom
Digmmond Bank and ECOBANE. followed by the
Director-General of GIABA. Dr Adbulabi Y
Shehu, and the Resident Representative of Konrad
Adenaner Foundation of Germany, Mr. Ciond D,
Buossen

Vizits organised to the Court o
congratulate the now Burcau smd
to cstablish ties of co-operation
continned with further courlesy
calls from the former Secretary
General of the ECOWAS
Parliament, Mrs. Halima Ahmed,
the Vice-President of the
ECOWAR Commission, B, JTean
de Dico Somda, the
Commissioner for Macro-
Economic Paolicy, Prof. L.
Ngaladjo Bamba. and the
Dircctor of Legul AllTmrs at the
ECOWAS Commission, Mr.
Roper Laluwpu, who was
accompanied by Mr. Ferdinand
Ahoof OHADA

The Court egually received the
following disunpuished visitors:
Resident Representative of the
United Watlons High
Commissiener for Refugees

President of the Community Court of Justice, ECOWAS,
thanking members of the SADC delepation who had come on o stidy four

(LINHCR), Mr, Alphonse Mulanda, Ambessador
of the Republic of Guinea Conakry accredited to
ECOWAS, His Fxecellency Dr. Cheick Abdoul
Camara. an officlal delegarion from the Repulbliv
of Guinza Bissan, Chargé on BOOWAS Affairs at
the Fimbassy of France in Migeria, Mr. Francis
Guenon, a delcgaton from the Southern Afnca
Development Community (SADC) who came on
a smdy tour, Dircetor of the Genman Cenre for
Stulies on Furopean Intzgration, Professor
Ludper Kuhnardt.

Far lrom heing mere conmesy callz, these visies
equally play an active role in enhancing the
relatiomships existing between the Court and those
institurions.
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¢ recommendations resulfing from the
weedings of the conference beld on 13 and
November 2007, at the Rochview Herel,
ufa, do hold great promise for the
tancement af law in the ECOWAS sub-
ion.

“n decidmir to hold & conterence an the

thomre “The Luw in the Prwess of
~Inteoration in West Africa”, the Court
mded to call for formal discussions on the
gect maticr, so as o take wolc ol relevant
posals which may enable it improve upon 1tg
ctioning mechanism, on one hand, and 1o
p it remove cerlain obstaclkes which hinder 11s
1onal perspective, on the other hand.

=,

-

Participants at the conference on law and
inregrarion in West Afiica

the civil sociely, bramstormed on Lthe role and

: conference was also sigmilicance of the law in

anised with a view o
ving the Cournt along

lines of practical
unment of integration
the Community zone,
rough L h e

rumentality of the law,

he course of two days,
rinent tlegal
easiomals, namely,
lges, lawyers and
VETSItY  professors in
hUI:"'I."..'-Eii.H'I i.'l.TIIj rl."'l.l'[n
wous backgrounds and
suasions, hcads of
ltutions and high-level
ifessiomals  from  the

tistries @nd depanuments of Benin, Durkina
i, Cote dlvoire, Ghana, Gambia, Guinca
s, Gumen, Liberin, Muli, Niger, Nigena,

X

the non-application of the

relevant legal nerms of
the Community which
generate the laws and
obligations, may,
ultimately and
permanently compromise
tha integrotion process,
delay the development of
ihe Member Slules,
frustrale the inshitulions,
and discourage the civil
servants of the
Community.

building a peaceful and
economically strong
Community.

Conscious of the challenges
which still meed to be
surmounted to bring the
thirtv-three vear oid
imtegration proeess o o poml
of suceess, certam key actors,

particolarly the Presidemt of

the FCOWAS Commission,
Dr., Mohammed Ibn
Chambas, represeuted by tho
Viee-President of the
Commuission, Mr. Jean de
Dicu Somda, vbscrved Ul
the non-appheation of the

relevaml legal nivms of the Community which
gencrate the laws and obligations, may,
ulimately and permanently compromise the




Other Activities

the Member Statcs, Frustrate the institations,
and discourage the civil scrvants of the
Coinmunity. Hcnce, acconding o him, the
conference had come al the right timc, to open
up discussions on the sihwabion and 1o [ind
apprugniale selulioms it He thus stresscd that
all- forms of cumbersome procedures aml
hindrances which impede integration nmst be
Fought with legal means, and that to be able to
do [his, it shall be imperative for one 1o observe
the Commumity nomms; the non-observanee of
sucll IDITES  GRO0UDTCULY  Sunaiiiuicos &
hindrancs to the forward march of the
Comrmumily.

Expressing her satisfaction at the smouoth
comduct of the proccedings und the rich content
of U disvossions, e President of the Coust,
Honourahle lustice Aminals Mallé-Sanago,
indicated that the proposals and
iovmnnendations will conmbude toe make the
Court much more known Lo the general public
and  also affirm its role in the imlepration
proces ol s Comupumty, eough the lav.

Participants’ contribution was indispensahle.
Tuislewad, among the recomimrendations madc, onc
may cite as of prime mmportance  the urpent

I i .l
v

o
i el T AT

.,.., i a VL T

Participanis af the conference an law anid

integration in West Africa

need o coreale an appeal chamber willun the
Court structare and the putiing in place of a
contral mechaniam for nnaplamennumudgrnmlb_
Besides. the Commonwealth representative,
Mrs. Cheryl Thump:mn Barrow, made wise
proposals conceraing  information and the
training of Commumty cilizens in law and
Commumity justice. The representative of Lhe
West African Bor Aszociation (WABA), Femi
Falana Esg., on his part, suggested that the lexis
releting Lo the ECOWAS Commumity Court of
Justice should be modifi ed much further, in order
o institute an appeal mechanism of the decisions
of the Court, as well as a judicial and legal aid
gyustem oand regintries in all the Member States.

Another recommendation, of no less inporlance,
concerned the seiting up of 4 mechaniem for
removing hindrances which impede the
applicability of ECOWAS law in the Member
Stufes. Tt wias aleo equally recommended that
sensitisation activities should be stepped up.

These recommendations, so relevant. are 3

source of hope [oe the efficiency of the Courl
They also provide the Imstination with an

Group photagraph of Judges fmm the Court
and Member States af the conference on law
and integrarion in West Africa,

oppertunity For futere advancement,




Other Activities

*i
Translators and interpreters acquaint
themselves with legal terminology

BY FELICIEN HOOUNKANRIN B |558 ILLIASSO

I'n connection with capacily h-iklin;:]u‘_ll'ih stafl.
the Court of Justice of the Feonomic
Community ol West Alrican States (ECOWAS)
orgagised for the personnel of its Language
services Division, a sceminar on ~ '-,qtl.:'
Termunedogy”, which was held at the seat of ©

rom A to 25 Jaly PO00T, participants in the

gsermnar  shared  their pxpenicncs an  the

peculuriiies of legal linguage and  the
coraparalive styhsbics of legal French and Cnalish.
The mehodological approach was g the form of
thearetical presentations and practical cxercises on
stylistic preforence,
The hectures and tutomals were foctsed on the study of
“fulse memds™, how 1o ideanily e and e 10 ook
for The exas wond peeded, Foo example, the wond
"jmh-ll'h R T ] FFIL!"'.'I oy mesl nscn "Nl
in French, They are known as “felsc fronds. The
practical lesaoma wore alas icased on collocations,
gumianing, nod elvemulation Wlranclntad lea b forika
purposes of obminiap move acenrate and consiss
tranclaticng

The trmslalors. and mierpreters received  further
information of the work tools required for doing theis
job. In addirion oo standard dicrionarics, the Canadlan
oaperl, M Lous Boawdoan, o hogel |.l.||r|.u]_.|;-|.' chperl
from Trenne Oy eelee, Canssdie, s had ravellsd

fir A b condist the raining. did recommend e
15 speatalisad glossancs amd cdhenonanc:, CD
RO 2, tramelation snfbware, aswell as the Intemet.

KAy | oeii Aeouiiodn, the Conadinn erpert, pracending
his speech during the apening céremony of the seminar
pn feacl terminalogy

Inscussions were alsnorganised on the daily probloms
encoumtered by the translators and interpreters. These
discussion sessions  were  particulardy  sipmificant
bocauss they enabled cach and cvery on 1o shiace his
or her cxpericnce in the Deld of tmoslaon. The
semuntr regislered o by sucoess bocause the lnwyers
ardl legal professwonalz of the Cowrt alsn participated
in the iramning sessung and provaded clanlichlions on
ceraln iswes of b,

Henchicwmes of ths traiming  scssion  included
SCCTCTANICS, parsonal assisients of [odpges, and e sl
o0 Gaurl registey.

Group pholograph of parbicipants of the
SEFningr on fegod Terminoagy

'_im_l‘j' membharc nf the Caur? rereiuing
training on fegol terminalogy




Absence of exhaustion of local remedies
before an international court: omission

It often occurs that in matters of sulimission of pleas for buman rights

" ECOWAS?

Bv Blanche N'Do Pabaosi

Hndder of @ Speciodised Diploma or Hman Righi _"'n'rud'ta
Porvemal Acoviant o a Judpe of the Commamity Courr of
hirdee KOOWAS

remedies, as a condifion for the admissahihily

of an spplication, is fourd in nearly all the toxrs
inssituting international mechanisms of human righls
prokection.

Thu rule of preliminery exhaustion of local

It is ensily found i the following proviskes: Articlc
35(1) of the European Convention on Saleguard of
Fundamental Homan Righis and Fréodoms;, Arficle
4601 ) (ah of the Inter-Amcrican Convention un Human
Rizhis: Amicle ﬁ!inl".h:ﬂhm Charter on Human
and People's Rights; Article &(2) of the Protocol
rnlalingmdtﬁ-wm{'&mmmmmmard?ﬁnﬂ:*s
Hights on Creation of Afncan Courd of Human and
Peoples Rights: Arocle 41{1) (¢) of the Intermational
Pact on Civil and Folitical Rights; Articles 2 and 5{2)
1 of the First Opteonal Protocol oa the Intermetional
on Civil Palitical Rights; Article F402)03) ol
the lutamrational Convenation a2 the Eliminstion of All
Forms of Racial Discriminasion; Artcle JI03)003 ol
the Convention Apsinst Tormre and other Lruel,
Izhuman o Degrading Pumshments; Articke 3(1) of
the Optinnml Protoco! o e Convention on the
Elimiriation of all Forms Lhscrousation Against
Wiosmen.

The rulz of prelnieary exhaustion of bocal remedies,
% was affirmed by the Indematbonal Court of Justice,

violation hefore international judicial or guaci-judivial instirutions, the
applicant is required to contend with ‘the non exhaustion of local
remedics’, us w ground lor decharing his applicetion inadmissible.

What Is the saurce of this role and what is ils basis? What are the local
remedies which must be exhausted and apon whom lavs the burden of
prnu-l' of the cxlstence of such remedies” What i the corrent stale of
g pru-lin: of this rule, particulurly hefore the Community Court of Justice,

in W Anglo-framion O Company Cave af 22 Tuly
{052 anct the Ambapofos Cowrof 19 May 1933, isa
fulz af customary inbemetivoad low, Some of the
proviskans ciled above, A any ratc, cxpressly o maks
puention of this. As drown from this ssures thereiiae,
and in terms of fuman rights, it aims ol poodecting the
national sovercignties aghinst Tnsysiomatc
indlermsiimizt] procadures. That 15 why, in he setting up
of iernationul mectonisins for e protection of
husmo riphts, it was the avowed comviction in
international custoos, thal i i# a duny to demand that
the applicant nddressed himsell lued of all 32 the
i ial mrvereign, in order to obtoin justioc,

imdecd, individuasls ae subjects of meeminivonal lew
oaly when their Sees have accepred g binding
prnciple thereol Yer, it 18 prociscly in molless of
haxman rights that the inchividoal quickly constmics an
independenl subject in imemational law.

In this eontext, the rube ol éxhuustion of local remedics
sygmifies thal before summoning & Stale before an
internanonal peficial hody, st l=as, the applicant mas
huve served guch 3 Stare anth a farrma] soloee deasang
that State's atiention to the humnan right violanon he s
vomplimog of, in order for the invmminated Stale to
provide him with the necessary reliet.

Tiwe |J|1.rl.|:l|..iuu wl Bnomas oty by o antcrmatig

instifutions  Is therelioe & subsidiacy  foon of
prrevcnctmon, sl i b sy, Ghal, ilsa inal reacdy whish
in remmied to, ooky when on the mational planc, the




applicant his not obtnined the remedy he is legally

entitled to, Either because the State has not put in place

one of mone mechanisms of the national level, to that
effect. Or because the mechanizms put in place do not
function, or did not admit the application. Or because
the mechanisms instituted repaived the-damage only
“imperfecily”. Or, finally, because the applicant was
obstructed from secking justice before the courls,

This 15 why in the terms of several international texis
gusraniecing the individual's human rights, State
parties 10 such texts come under an obligation not only
o safcguard and protect the rights of the persons
placed under their jurisdiction, but are also enjoined 1o
grant such persons. the right to a properly constituted
system of redress when their nghts and freedoms are

infringed upon.

What are the local remedies which must be
exhausted?

03 all the provisions which set out the condition of
exhaustion of local remedies, none, excepl the
American Convention on Humon Rights, indicate
specifically one or more types of local remedies 1o be
exhausted,

On the face of it, and as is indicated in the American
Convention, one would have recourse to judicial
rermedies. And here, 1l s peedless to demonstrate tha
the judicial ppparames is the institution par excellence
entrusied with the duty of curing the wrongs caused (o
others by the State or by natural or legal persons,

Bul besides judicial remedics, we may cite other
specific juridical or quasi-furidical mechanisms:

To this effect, Article 14 (2) of the International
Convention for the Elimination of Racial
Discrimination recommends (o States to put in place
on the naticnal plane, mechanisms {regardless of their
status, composition, efe.) responsible for promoting
the fight agamst racial discrimination, to examine and
ter oifer relief to cases of racial discrimination. When
examining cases of objection due to non-exhistion of
local remedies, - the Committee against Racial
Discrimination considers that in States where such
siruclures oxist, appeanng before such bodies with
one’s case constitites o preliminany remedy o be
cxhausied by the applicant.

Similarly. the European Court of Human Righis, in
Case Concerning  Klass v Germany, held that
FL’{J:I‘JH:'ME‘.I{E&EEMJH:\:H’I ar Cenmrrixydon G0 {a joimt
pariamentary commission instimted by the Geserz on
Hevchrankung of Briefposi{i.c. the law on telephone

communication and postal correspondence),
responsible for looking into complaints relating 1o
telephone communication, cven though not a jodicial
sel up, was all the same an effective and available
avenue for redress.

In Case Concerming Philip Aficon v, Cameroon, the
UN Committee on Human Rights, adjudicating upon
the admissibility of the said commumication, held that
it hadl taken note of the evidence and exhibits produced
by the author of the communiciation in respect of the
r.'mnﬁlulnu he had addressed 10 several bodies, none
of which apparently gave rise to an inguiry.

Proof ol the existence lscal remedies

International case-law unamimously asserts that the
formal existence of a remedy 15 nol sufficient for the
legally cluimed protection of the applicant to be
aftal

In current practice, if certaim causes of madmissibility
are automatically raised by an international judicial
body before which a cose 15 hrought (in the cases of
anonymous applications for instance), the objection
drawn from the pon-cxhaustion of local remedies
cunnod be raised by any other than the defendant State.

Thus, neither the applicant (who has po interest,
anyway, in raising an objection to sdmissibility) nor
the Court, Committes or Commission, ctc., may be
able to raise such an objection even if in respect of this
case submitted, the international body considers that
there exists at the local level, remedies which the
applicant has not mede full use of.

Mevertheless, in certain cases, the intermational body
must ensure that such Jocal remedies have been fully
utilised. Simple methods are emploved, as o the
Philip Afuson v, Camercon case where the Human
Rights Committee ruled that as regards the obligation
of exhaustion of local remedses, the Committes had
noted that the State party did not contest the
admissibility ofany ofthe gricvances filed.

But n State raising an objection of non-exhavstion of
local remedies must give a proof of their exisicnoc,
scoessibility, and utality. In clear terms, the defendant
State myust prove (o) that the reméedy exists {b) that il is
accessible, and (c) that such remedy has a utility,

(n) The existence oflocal remedics

In general, 1 does not suffice for the defendant Sie o
cile mon-exhaistion of local remedies. Much more




ly, the Siawe must indivaie witl sullicivot
clarry, the judicial procosses s anal i Uie boeal begal
opdcy, amd point v e, e imbividue] aoplicant must
have exhuusted dwan, in sl an such remedics do
gxist with a sulflciomt dogiee of certainty, Cf:
Jiadgment of AKGIVAR ard Ohers . Tarkey of 16
seprember 1968 Ewropean Court of Hurman Righis,

Far example, in & complein brivughe sgainst e Staie
of Senegal, he latter misad the issuc of calsaustion of
local remycdics, indicizing thar in thae purticular case,
the local remedies 1 be sought were belure the Coun
ol Farst Instance oy Clesseof Dakr, Dnaeotds casc
agunst the St of Togo, where ibe kalle wis a
[ofomdany, it indicated thay the issue in dispuls was
within the competence of the Adminismarive Chamber
of the Appesl Courl of Lome, which comsiimisd
there [ the judicial body o be urilized.

ib) Efectveness of the lecal romedics

The remedy indicated by the Susle must be effective
This means (hat the Stoc must equally provo that the
judiciel processas which existence it indlcares arc
aifecuve and avaiiable x5 much intheory as in prctice
s al the time of the facts, and Wius capahlc of granting
the applicant the rehel o his gricvanes. UL fudgmaent
ol AKDIVAR and Others v, Tekey of 15 Seplember
1968, id-supra.

Within this context, one may cile the example of the
cave-law of the UV Committee on Human Kights v
Thgo.

In that Case, and following the objoction of non-
exhaustion of local remedics rased by Lhe slale oL
Topa hefore the UN Committee on |Human Rights (o1
Care Concerning Rondolph At v. Stale of loge.
Arrals of the Commimes 2001 ), the Uomnuties held
that a judicial body that had béen s¢t up for six {6)

and which had not & ghven any decision, did nol
conslinmte an sccessihlé and cffcctive soorce ol

remedy.

indicating that the pncvance rased by Mr. K

Ath was within junsdiction of the Tognless
admumisrasive courls, pamely, the Admimistrative
Chamber 0f The Coan of A ol Laonivs, crcaied by
virme of Urder No. 37 of 7 Scepaember 1979 v the
Judicial Framework of Toge, Avewding o i

Defendant Swte, even if thie Chamber had remame]
inactive for o long timas, the situution conld anl have
heon the came when the couse of the actuifh ARNKE, i1 518
[ar a3 since 1996 tha Adrmnistrative Chambers of the
onrt nl‘w:L[Lqml and the Supreme Cowrt were
equipped with judges

The objection regardimg truabmisalalify as raised by
the State of Togo was dismisserd by the Commitles, 06
thie grownds that if. physicalty, ane could not deny he
exisenoe of such coutz in Togo, W1 denonstriled
thud ms a1 the e U applicant brought his casa hefore
tha Commiites (February 2000, the courls in question
had no significunt volunse of work in their cass-law
svatein, not even asingle decided case.

Let's ooto that the Admimsutive Chamber of the
Appeal Court of Lome hald it first court sesezon and
alaw made its finst decision onfy in 2004, Lo 10 yeire
allor Ui appolatment of judges to that chamber.

The Aftican Commission of Humas and Meople’s
Rights in the vase of Constitationad Right Mofect v
viperia, adopied the sam Lol theught and doclarcd
that in the paniicaler cas, and as i had alicady decwded
i four (4) other cases brougm bofore the Comonisadeon
v, Nigena case, Anicle 36(5) of the Charler was
examincd by tuking account of the particubs
circumstaness of thot country, before conchuding, B
the exemption clueses 05 w81 0u1 crearza lopal silvation
where the Judiciary cannol ex€r¢is any controd over
ithe Executive, and that there wers 0o local remedies 10
be exhausiad,

(e} The remedy musst have a utibity

The notion of a remady having a ulility somplements
that of sccessibility, thal the remody mist
grant the mdividuals I af succeds.
Cf; Judpment of AKDIVAR and § ¥ Tirkey of 16
Septomber 1968 Wd-supro.

For example, a highly cormopt udiciad system of one
that is entirely dependent on the Frecutive stands very
kigh chances of not having any wtihity, o as far as it
direaa mot ntter medividomls any gnarmtes ol e (idr il

Contrary 10 the prints drown from existence and
effectivensts of remedies, the burden uflpm-' the
ulility of & judicial process lies on the applicant. In the
example of Toga cited carlier un, te decision of the
Commitiee v dismiss the ohjecton was essentially




based on the rejoinder of the applicant who insisted on
the total absence of court sessions and decigions
before the Administrutive Chamber of the Lome Court
of Appeal, as at the time ofhis application.

As was held by the European Court in Judgment of

AKDIVAR and Others cited obove, the notion of a
judicial process having a utility presupposes that the
local emedy whose existence is being affirmed by the
State is nol merely an illusory one,

It is worthy to note that in the said pleas of defence, the
defendunt State may, while acknowledging that the
applicant had exhnusted the local remedies, did
mention that the complaint broeght before the
intermational body had not been invoked before the
domestic judicial body. Hence, there was a ground for
the further obligation upon the applicant, o file the
said grievance before the ntional court.

In other words; even when the applicont kas made use
of the local judicial process, the defendant Siate may
counter the apphicant’s claims with insdmissibility of
his application if the grievance he hefore the
international court has not already been brought
before the national court.

This muy be the case, for example, of an applicant
whi, before the intermational court, rises an issue of
torire whereas before the national judge, he only
complained urmuﬁdumﬁm; the application will
be deemed taedmi on grounds of torture.

In this regard, the European Court, the Inter- American
Commission and the L'N Committee on Human Rights
unanimously agree that o lay claim fo an issue before
an intermations judicial body, or feast i aubsrance the
applicant must have raised the issue he is complaining
of before the national judicinl body. In the Moussa Léo
Kéita v. Reprubilic of Mali cose (Judgment of 22 March
2007), the C ity Court of Justice, ECOWAS,
adjudicated by applying this principle.

Uhtimately, the mbe of exhaustion of local remedies
aims al ucknowledging that the State 15 capable of
remedying viokutions complained of ot the national
level, and that the State is the only entity accountable
in this respect. before the intermational judicial body.
The inlemations! judge cannod therefore enlertain a
case brought before him until and unless the national
Judpe has accorded the case all the possible chances of
suCcess of the domestic level.

We are all oot in doubt about the fact that cases

Mzﬁmﬂmﬂjnﬁcm provide the
States wi ibility, nodt of remediving cases
i gt nisten e bl
the chance of detecting the weaknesses in their
pl:u:tmﬁllw 50 85 1o adopt preventive measunes

Thus, when it is realised for instance, in the view of the
judge, that the oot cause of the violation is traced to a
legal loophole or lacuna, the State will be in a position
1o anew legisinion or amend the existing one, or

yel improve existing E::dc:. if the
mrmuﬂhawdnﬁmnzmmdm prociice.

Exhaustion of local remedies cenminly has a
reasonable justification but it is not mulhmhmrz
rule. In the interest of individuals, particularly as it
regards their i |nl:1|:l'linm of justice, the
rulenf is, in principle; 8
nnnurﬂmiuupplnum.

Mareover, the European Court of Human Rights, i
the De Wilde v. Qonw and Versyp case of 18 June 1971,
Series A.12, ld;dpdﬂnlmmnﬁ:mﬂiy!dﬂ:ﬂu
evelution of international practice; States may well
renounce the benefits of the rule of exhaustion of local
remedies, in which case, the rule will no longer
constitute a condition of admassibality of cases before
intemationnl courts.

When can one say that a State has repounced the
benefits of the rule of exhavstion of local remedies?

How docs this apply o the abtaining
hefore the Court of Justice Was?
The idea of extending the of the Court of

Jmﬂﬁm;ﬁlig:tmﬂmm
viclations, was time, formally expressedin
the 21 December 2001 Protocol ASSP/I24] on

Democracy and Good Governance, partscularly mn
Article 39, which provides thet “Provecal AP 1791
relating to the Community Court of Justice shali be
reviewed 5o as to give the Court the power to hear,
inter alia, cases relating to vielations of hustan, after

nﬂ fo msolve the watter amicably ar the
ol have failed”,
Froan this text ¢ the ambition af the

learly emerges
Heads of State and Gmmma[ﬂuﬂummn'h
entrust 1o the Court of Justice of ECOWAS, the
o examiine cases of human violation,
whether such cases have a hnk with the Community or



not; such tmndn:irul'muﬁﬂpﬁknth

curmicd oul cxoopl_wfier the hocal reiedics arc

cxnausied by 1he apphicant.

What meanirg do wi then sttach to aiwh o sitiation? Ts
it an omission, o mthee, o wilfully uken decision on
H‘mpﬂhﬁfﬁlﬂﬂﬂhﬂmulgumhﬂmmmr
citizens a much greater measurc of guommize ol reliel,
by offering them the froe shater of wang sither the
nutional judicial process orthat at the regional level?

Indesd, in the Supplementary Prodocol, (he sbsence of
ihe conditione of exhancion of local nemedies i not
witheut its implieations on the pravtice o f the Court, in
fermes O the protection of Tuosa (ghts

Fepally mecegsary 15 the need 10 find om the roal
motrves and imention of those who dratied the
Supplemcntary Piuteiul. Several hypotheses may be
advancod

W it nothing bl prre ond dmple nmicdnn®

I is permissible w0 (hink war the dmfters of the 19
Junuary 2005 Supplemeentary Protocnl ssmply fomsot
tiv meadicate that in matters of human nghts vialalion,
the spplicon oyust exhnust all avel lable local remedie
wrelse have bz applivation dovlared madnasaalde.

Tezidhes, it is wnrthy tn note that Protocul AP 1112401
an Demoemey and Good Guvernance waz made
willrin thie wontest ol ihe conspeteoee of e Cout as
[ar 35 nman rights are ameemed, bul oo relcrencs
wat made In this very leal o Use Supplemcotary
m.mwﬂnfmmﬂfﬂiﬂlﬂhm
Icals icteim aor $o

Supplementiary  Profocol  simply  overlooked  the
precursory text, and therefore a partion of the wdems
which caisblished Heat sarme Protneal,

The present hvpodhesis hoopmes all the mwors
ressonable whes one considers thal the rule ol

eahaustion of lozsl remedies ia not complately aboent
[rom ihe prov isiom of the Supplomentany Protocol.

Indead, according to Arlin:ln 10(¢) of the

Ww irvailaile w1 ot
Steefl Rudrs amad . may bring the
ﬂu&bﬂ-ﬁ:ﬂ_lbfnm
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154 2 remusncisdon by the Member Statca?

The absence of the ke of eshuisdion of local
remedica from the provisions relating o twe Court of
Justice muy be interpreeed o s ommsiation by the
FLEMWAR:

Indeed. nodhing prevents oce or scveral Sotes from
renoumcing e rale ¢fexhasston of loca] remedics, in
A much ax such o renunciation sims, [est amd
foremast, at freilitating individuals’ accessibility in
the Court, ard in the same breath, sl eplifiing the
deggree ol BUEn NERTs profecton in the sub-reghon.

Vhis hypothesis seems the most plausthle. in the vense
ibal, avesmdung o coilani vusubstantiated clatms, the
experts, and oven the Council of Minksters, winke
peasmning  The prelimimary doafl leals on e
Hupplementary Protocol, may have debaed the issue
before oping for te absence of the combiton of
cxhanction of local remedes.

The objectivg thereby, according to the sume e,
wes o remeve (he indmoccs o buomen ciglils
profection i the Community leve], by patting in place
a fust, eazily acoeswihbe unel cost-sMective system of
justive. Lndsed, wo arc all swarc thay very oflen the
ures U e domesne kevel ance | o cosily
and eitizens end up being discouraped in their search
For the just reparnstion of demages done them_ Inall the
sysioms (Evropean Court, Inler-Alcan Conmission
und Coart, African Commission, UN Compuiiees),
the rule of exhaustion of local romedies is a fexbile
ane in opphy. euch thal, today, the supernsory bodses
fr et (judeinl o quasi-judicial) consider that
Siabes may well penounce the benelitg of this rule.

He that as it may, (e fact cannot be demied thai,
marcrially, dee comdiion of exhauston of hoaal
remedics v absent from the I'rotocols which
determine the composinion, powers, afpankational
Frameow ok ad Fusetioning mechanism of the Court.

From the forcecing fact, and in the absence of
infrrmatian on the rail indention of the Commumiy
Tawimaker, the Court must give an interpretation to this
dbscnce and derive from such the blading
CEBSYUTeCs. i




But thea, the Courl cannot interpiel amd draw any
consequenees | frvin the absence - of the e af
exhaustion of local remedies within the Community
system withoul takng into sccount e general
principles of human mghes, (0 this instunce, the
principle of thie primacy of the mast prosicotive rude.

Tothis end, itmust be recatled that in matters of human
rights, it 15 & well estabhshed prmciple that when “bwvo
or weore moles tend to be applhceble, proscy mosst be
weenrded the most protective role™, and thic,
wtespective of its place m the judicial order of things.
The provisions of a law, Jor example, may ke
precedones OVEr 3 Constinmional of even conventioaal
provvisios, 1F it s edoblished that the law 13 more
prodective.

I'wo expmples will help us Hustraie the principle of

i famasd pcseocilive 1l

In Artick 41 of the Convention on the Rights of the
Chuld, 1t is mdicated that none of the provisions of the
Conventivn shall be prejudicial i provisions which
are more disceted towards the realisation of e siglis
ol the child. sich as may he contained-

i) In the legislation of the State party, or
b I =oy wiher comvention, meary, of
internatiynsl spreoment in fores m thot Staee.

In Artscle 23 of the Convention on the Flimination of
All Formes of Discrimination agamnst Women, it iz also
indicated thot somc of the provisioss of it
Comvention shall be prejudicial to provisioss which
are more direcled tvwards the realisation of the

equeality between men and women, such as may bhe
contnined:

a) In the legislabon ol the State purty, ar
k) !n any other convention, Ireaty, or
I O agrecment i torce in that State.

The priticiple of the primacy of the most protective
rule, in human rghis, 15 2 universal and an EXIRIvasant
principle of the common lew ol treatizs.

But then, such canlinal principles, typically pertwning
lo the thematic aspects of human rights ire hinding on
all and their non-ohservance constitutes, on jts own, 3

vinkiiom ol human righss.

o Timdling vursclves e two  hypotheses
imadvertent nmmission o the simplc and purc omission
of the rile ol exhapstion of loesl emedise it can he
saad that the Court of Justice of ECOWAS would be
going against the prncipic of the pri of the most
protective mlz if it should interpret this ¢ inamy
ibier wny thiam o state thiar it was a regunciation,

T ivther temmis apainst the backaound olihe silenes of
the framers of the Supplementary Protocol. and in
eder 1o coslomm o the principle of tee primacy of the
mist protective mole, the Court of histice of ECOWAS
s cvamply with the lemer of the Supplementary
Protoweol, end consider tic abscnce of the condition af’
exhmetion of Toumal remedios 92 3 erisckition by the
Meémbir States of ECOWAS, for the benefit thersof

lo so Far a5 the abzence of the said conditionality
lcilitates the access of individieals 1 the Court, and
relieves thom of the bunlicn of huwvmg o go throngh the
full utilization of loeal remedies, sueh  absenos
constitutes & great advamtnge o the potential
applicant, and broudens the scope of guaranieeing the
prolection of his rights.

It & therefore 1n the proper onder of things that, for
example, in Cow Camraring Prod Evimi Mover w.
Gumbia, the Court of Justice of ECOWAS dismizsed
the Objection raised by the State of Gambia claiming
Inadmtssibibly of the Application and purporting to
cite smnr-cxbmosion of bocal remedics, Bur o 1t
particular Caze, one significantly obscrves that the
Defendant State vehermently appoeed the decigion of
the Conrr.

Atthe cutrent stape of the texts, particularly as regurds
e Prowsal selsing w the Community Courm of
'Hﬂl‘ﬁ‘ BOOIALG  sha (7pages sogeaas T e

i e =
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condition or formality not provicdedd for by the texes
and which moreover, may have the effect of reducing
the degree of rights protection guaranteed for the

ciltaens,

CONSEQUENTLY. for the Court o interpret o apply
the absence of the condition of cxhanstion ol laeal
remedies, the Commnunity lawmaker or ary Member
Stane mast provide the Communiny with the suilicient
and concrete evigencs Wat il (he Commumily ) hay not
renounced fhe said cosslelnn,
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